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CROWNN SOLICITOR'S OFFICE,
Melbourne,

10th January, 1946.

re K.L.Costelloe and date of
comuencement of sentence.

Kenneth L. Costelloe was sentenced on 17th October 1945 by
the Court of Petty Sessions at Melbourne to 12 months imprison-
ment for Dbe armed
ed :gauut 1t.li.: cnnvicbt{on on 18th October and on 5th November

appeared before General Sessions. Judge Stretton made the follow-

ing order:-

"Appeal dismissed. Sentence varied. Released upon
entering his own recognisance in the sum of £10 to be
of good behaviour for twelve months and shall refrain
from entering between sunset at night and sunrise the
following morning any public park gnrdon, reserve,
plantation or between such times loitering in the

vicinity of any street plantation or any beach or any
foreshore reserve and to come up for sentence if and
when called upon."™

On account of a conviction and sentence of one month imprison-
ment for offensive behaviour he was again brought before Judge

Stretton in the General Sessions Appeal Court on 4th December 1945
when the following decision was given:-

“Breach of above recognisance.

And having been brought up for sentence this 4th day
of Secember 1945 he is sentenced to be imprisoned for
a term of twelve months. Recognisance estreated.”

i am asked to advise when the 12 months sentence commences ,
is the prisoner to be allowed the benefit of 20 days served upon
the conviction of 17th October or does his 12 months imprisonment
under the sentence of General Sessions commence on 4th December.

There is no doubt that the sentence of His Honour Judge
Stretton clearly purported to be a fresh sentance operating as
from the date of pronouncement and therefore the 12 months commenc-
ed on the 4th December 1945. It is not the province of this

office to correct the imu of Courts of General Sessions,but
doubt as to the Jjurisdiction exercised in
this matter. There is a wide discretion conferred upon Courts of
General Sessions in als from Petty Sesseions; Section 137(7)
authorises a Court of Sessions to make such order as it
thinks £kt just. it is in the purported exercise of this power
that the J released Costelloe on a bond to be of good behaviour

and up for sentence if and when called upon."” His Honour
did not confirm the sentence of Petty Sessions and then suspend

up
order the sentence to be served. The

ment, the breach of which became the occasion

for a new punishment. The breach of the bond, in effect, became
the effence.

It has been the prectice of the higher Courts to release
persons upen such bonds, commonly known as "common law bonds."
The only authority I can find on the matter is that which is quot-
ed in Archbeld (29th Edition) at p.246 in the following terms:-

night with an effensive weapon. He appeal-

————I——l—-
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"A person convicted of any misdemeanor whether at
common law or by a statute may in addition to or
in substitution for any other punishment be re-
quired to enter inteo a recognisance with or with-
out sureties to keep the peace and be of good be-
haviour for a reasonable time to be specified in

the order." (See also Halsbury Veol.9® p.23l1).

It will be noted that the imprisonment which may be order-
ed is not in such cases awarded for breach of the recognisance

but for failure to find sureties. Upon breach of the recog-,
nisance the same is estreated. 1 find no precedent for the so-
called common law recognisance used in our courts, and in any c
case 1 do not think such a procedure is available in cases other
than indictable misdemeanors. As mentioned above, however, I
do not consider that my opinion is relevant. The gaol authorit-
fes should act in accordance with the Judge's order.

(Signed) Frank G. Menzies.

The Secretary,

Law Department.
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PENAL AND GAOLS DEPARTMENT,
I.lbm,
l4th December, 1945,

The Secretary to
the Law De
Melbourne.

ent,

Please see the attached memorandum from the Governor,
H, M. Gaol, Pentridge.

In my opinion the prisoner should serve a sentence of
twelve months commencing on the 4th December, 1945.

The decision of the Court of Generel Sessions on the
5th November completely wiped out the o sentence imposed
by the Melbourne Petty Sessions on the 17th October and substit-
uted release on bond.

Then when the prisoner appeared before the Court of
General Sessions on the 5th November for a breach of recognisance

he was in the position of a person €oming up for sentence de novo.
The question in dispute, i.e. as to whether the prison-

er should be allowed the benefit of the 20 8 0 inal rved
is submitted for decision. g P - o

(Signed) J. Akeroyd.

Inspector-General.

S T gy W oy s - - - ——

The Crown Selicitor.
1 agree with the I1I.G., P.E., but would
appreciate your view on the legal position

please.

(Sga) C.K.
Secretary to the
Law Departument.

17.12.46.
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Cohtu“,
11lth December ’1“5.

¥Melbourne.

. Sir,

I desire to submit for your consideration the following

42080 - Kenneth L. Costelloe, sentenced on 17th October
1945 to 12 months imprisonment by Melbourne Petty Sessions for

peing armed by night with an of fensive weapon. He appealed
against the conviction on 18th October, 1945 and on 5th November

he appeared before Judge Stretion in the General OCessions Appeal
Court when his Honour gave the following decision:-

“Appeal dismissed. Sentence varied. [Released upon

entering his own recognisance in the sum of £10 to be
of good behaviour for twelve monthe and shall refrain
from entering between sunset at night and sunrise the

following morning any public park, garden, reserve,
plantation or between such times loitering in the

vicinity of any street plantation or any beach or any
foreshore reserve and to come up for sentence if and

On 4th December, 19¢5 he was again brought before Judge
Stretton in the General Sesg i pnsmmppeal Court when the following
decision was given:-

“Breach of above recognisance.
And having been brought up for sentence this 4th day
of December 1945 he is sentenced to be imprisoned for

a term of twelve months. Recognisance estreated.”

Both the above decisions were endorsed on the back of
the orfginal summary Warrant of Commitment, which is our only

authority for holding the prisoner. It would appear, there-
fore, that the prisoner should receive the benefit of the time

served (20 days) before release on recognisance, yet the last
endorsement above clearly indicates that he commence a twelve

months sentence as from 4th December, 1945.

As this is the second occasion on which the Court of
General Sessions - in its Appellate Jurisdiction - has recently
called up and sentenced prisoners for breach of recognisances,
a clarification of the position would be welcomed.

Yours respectfully,
(Signed) N. E. Tuohill

Governor.
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